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Mediating Large Disputes

Lessons about timing of mediation and the choice
of a mediator
Very complex case study: Foothills project
Designed and developed by the Denver, CO Water
Board (DWB)
« aplan to extend the DWB'S raw water treatment syst —em.
1952: DWB studies began
1972: DWB asked Denver voters to approve issuance
of bond (rejected)
DWB submits another proposal with heavy
advertisement
Five years, two lawsuits, and many million dollars
later, construction of the Foothills plant began.
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Problem #1

Obtaining federal permit

The Foothills project was funded entirely by DWB
The Federal Gov't gyotnvedheetl
reservoir were located on national forestland
administered by BBMM.
EPA used its statutory authority under the Clean Air
Act to request intervention by the Council on
Environmental Quality (CERQ)

CEQ concurred with EPA -- denied Foothills project

Despite CEQ, BLM and USFS chose to issue the permit s
DWB had to obtain 404 dredge-arzchd-filll permit from US
Arm); Corps of Engineers (rérparaceth toormmsultivhith
EPA

US Fish and Wildlife Service (| disramminobed
with permit for affecting fish and wildlife.
Numerous other permits were required

Issues and disputes

DWB projected increase in per capita water use
due to population growth: Without new supplies,
shortage of raw water predicted to begin in 1988

Many environmentalists disputed projections deemed
excessively high

Environmentalists and EPA felt Foothills project could
be replaced
Major concern with Foothills: control over
Growth
urban sprawl
air pollution
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The Disputants

Denver Water Board (DWB)

Federal agencies: USFS, BLM, EPA, Corps of
Engineers, CEQ, Federal Energy Regulatory
Commission, FWS

State agencies: governor's office, department of
natural resources, Colorado health dept.
Multiple interest groups, local governments
Local businesses, nonprofit group: Water of
Colorado

Local, state regional, national environmental
groups

Major political figures
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Obstacles to mediation

DWB unwillingness to compromise and its
hostility to mediation
Increased animosity between several
participants
Two attempts to mediate
first attempt (Congresswoman Pat Schroeder)
failed
second attempt (Congressman Tim Wirth) was
successful

The importance qu timing of intervention
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The 404 Permit Dispute

DWB had to limit first phase of plant -- requécpdred
additional EIS’s
permits for any future expansion
BLM was ordered to finish the FES by deadline
EPA continued to oppose project, strengthened
by power to veto the pending 404 permit and
thus send case to federal court
April 7, 1978:
EPA retreated under public pressure
404 permit was granted
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Second attempt to mediate:
Tim Wirth

felt dispute should be resolved at the local,
not federal level

voiced support for the 125-mgubprpjegect,
sparking criticism from his environmental
constituents

was able to get EPA and DWB to cooperate
creatively

started negotiation process privately and
carefully
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Other success factors

The Corp’s role

The role of the public

Review of alternatives

The environmentalists’ suit
Outcomes of the Corps review

Structure of negotiation to be changed
Wirth attempt to break impasse

Rather than try to settle all the issues at one
time, Wirth segmented the negotiations
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Negotiations

The first negotiation
Negotiation over impact mitigation

Wirth and Meshorer draft settlement
agreement acceptable to all federal parties

Negotiation settled disputes between DWB
and federal agencies
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Settlement

Signing of the Principals of agreement
DWB

refused to accept statement of wrongdoing
regarding lawsuit

committed to internalizing the cost of
environmental mitigation

Judge refused to sign Consent Decree
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The Aftermath

The environmentalist and EPA regretted
the construction of Foothills but they
realized that this settlement was the best
they were likely to obtain.

All parties were not happy with outcome
but supported it in hope that the
agreement would be binding.
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Accountability cont.

a Lawrence Susskind:

@ labor mediators must abide by the rules established by
the Federal Mediation and Council Service;

@ environmental mediators are not bound by any sort of
ethical standards or rules.

@ in the environmental field, there are reasons that a
broader definition of success is needed - one that is more
attentive to the interests of all segments of society.

» If the parties involved in environmental mediation
reach an agreement but fail to maximize the joint
gains possible, environmental quality and natural
resources will actually be lost.
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Accountability cont.

@ Susskind:
« believes a mediator should take into account all
impacts that an agreement will have on interests not
represented directly in the negotiation.

» If the key parties in a negotiation reach an
agreement, but selfishly ignore the interests of
future generations, short term agreements could
set off environmental time bombs that cannot be
defused.
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Accountability cont.

@ Susskind:

a mediators should be held legally responsible for
the outcomes of mediations.

s Joseph Stulberg and John McCrory disagree:

a a code of ethics needs to be adopted by mediators
but that they should not be held legally
responsible for the outcome of mediations.
mediations should allow several more elected
officials to participate in every environmental
mediation effort. The higher the number of elected
officials involved as interested parties or
observers (not mediators), the more likely itisth  at
interested parties, indirectly or adversely affecte d,
can find someone to hold accountable.
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Neutrality

# Can mediators remain neutral if they are
pressured into Susskind’s view of mediators
being held responsible for the environment and
any other party not represented at the
mediation?

# No, it would be impossible for a mediator to remain
neutral under those circumstances.

# If the mediators are held responsible for other parties,
then they are no longer a mediator and become
another party themselves.

» McCrory: A settlement is for the parties to
dispute not the mediator.
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Steps to enhancing mediator
neutrality
» Create a more informed public that can

understand issues being mediated and demand
representation in the process.

Create a code of ethics for environmental
mediation to be followed and enforced.

O

o

Pay mediators by salary through an

independently funded service.

(Hourly paid mediators may drag out a settlement,a  nd lump
sum paid mediators have no monetary inducement to s pend
more time on a problem even when the parties intere  sts
requires it.)
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° Introduction ° Accountability

Mediation EthICS Should/can mediators be...

o Held accountable

= |s the mediator merely obliged to lead the parties
to agreement, or does he or she have a broader
duty to society to see that the terms of that
agreement are efficient and just?

o Neutral

= Can a mediator be held responsible for the
outcome of a mediation?
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Ethical
o Responsibilities

The more naive the parties, the greater the
ethical responsibility of the mediator.

The greater the impact of the issues in dispute
of parties not at the table, the more critical the
responsibility of the mediator.

The less proportional the relative power
equation between the parties the greater the
ethical burden on the mediator.

Gerald Cormick, founder for the Institute for Environmental Mediation in Seattle

Chapter 10 — Mediation Ethics
Ethical Concerns in Mediation

Introduction .

«Difficult issues of ethics in mediation:

«Are terms of the agreement fair to all sides?

«Can the agreement be fulfilled efficiently?

*What are the mediator’s personal feelings?

*Can the “mediator with clout” be considered more as
“another party” or “adjudicator"?
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“Environmental Mediation and Accountability Problem
Susskind , Lawrence 6 Vt. L. Revil, 4-8 898481,

Concept of Accountability

Labor disputes:
end up in collective bargaining where the future
effects on the public may not be considered
labor mediators are bound to rules by the Federal
Mediation and Conciliation Service of the American
Arbitration Association. Non-compliance can lead t
the mediator being held liable and or discredited.
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“Environmental Mediation and Accountability Problem "

Susskind _Lawrence 6 Vt. L. Revil, 4-8 BSB%/

) &

Environmental disputes:

Environmental issues taken to a mediator should emphasize future

impact on society.

Environmental Mediators do not have rules or “codes of existing

professional organization.
The gap in accountability between those mediators i
fields and environmental mediators is a concern.
Accountability of environmental mediators requires
definition of success to adequately serve the needs
public.
Natural resources and quality of the environment co
adversely affected in an agreement that fails to ma
potential gains of all parties.
Short term goals may not adequately address future
environmental impacts and leave these to future gen
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n other

a broader
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erations.

Stullberg, Joseph B, “The Theory and Practice of
Mediation: A Reply to Professor Susskind” GUT L. R ev.
85,110-114, 1981

There needs to be wide consensus and people within
organizations with different values must work togeth er.
The mediator's job is to help representatives ofd  ifferent
organization reach meaningful agreements, “then
withdraw”.

Susskind proposes that mediators should seek final
solutions that achieve the greatest benefits forea  ch
group without any party losing ground from its orig inal
position (Pareto-opﬁmabﬁ)priup%u!)a}iaddhisiwom be ten“an
awesome responsibility” for environmental mediators.

The mediator must consider “every possible technical
solution to the environmental problem .” A mediator

following Susskind’s recommendations would not be

able to deliver, and Pareto-opiptiaial utotroeearare notot
possible . sKauman,env. & human atfairs

Criteria for assuring mediation quality and fairnes s include:

1

2

3

oo

. The outcome is better if it is consistent with s hared notions of
equity, and justice,”

. The resolution should “well reconcile the inter ests of the
parties;”

. The resolution should be, “consistent with prin ciples reflecting
pre-existing practice;

. “The agreement should set a good precedent for the parties

involved as well as other parties;”

“The agreement should be reached quickly at low cos "
The process of decision should be one thatten  ds to improve
rather than exacerbate the relationships between pa  rties.
The agreement should be readily acceptable to  the parties to

ensure acceptability and compliance with its terms.
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McCory, John P. “Environmental mediation Another Pi ece
for the Puzzle,” 6 VT L. Rev. 49, 77-799,9881

The ethical procedure recommended by
Susskind is
A format for legal procedure rather than mediation
Unfair -- the mediation is for parties in dispute
“not the mediator” and “in the context of statutory
scheme of environmental regulations
it would be inappropriate for a court to determine
which result or decision would be best. If a cour
does review an agency’s decision, “it applies the
test of reasonableness not rightness”.
Mediation has been proven to be more reliable
than the court in resolving environmental
disputes.
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Sussking:

[ ) mefliators should be licensed, certified or registered at the state or federal level
He plso suggests that environmental mediators be assigned to a ttorney general
offifes or regulatory agencies. Another option is to make the publ ic aware of

thelneed to make mediators accountable.

Credentialin Seattle
The Office of environmental Mediation suggested a Code of Behavior be drafted
based on Federal mediation and Conciliation Service and the Association of Labor
Management Agencies.
Environmental mediators may require different standards, “substantial and specialized
knowledge about environmental regulatory issues.”

Links to Regulatory Agencies and the Courts
Independent agencies or court appointed mediators would probably make licensing or
credentialing unnecessary.

Creating an Informed Public
The publics demand for accountability would be the best way to make mediators
respond in a fair and effective manner.
“credentialing should not be insisted upon in the environmental field.”
“the institutionalization of environmental mediation through formal links to regulatory
agencies or the courts is much more likely to produce situations where the
responsibilities of environmental mediators can be defined and monitored
appropriately.
The process of building an informed public should begin, but the task promises to
have very long terms.
Payment of mediators would preferably be done by cost sharing by the parties
involved in an ideal situation.
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Environmental mediators should be concerned with:
Impacts of agreements on unrepresented or underrepr esented
groups;
Net gains not being maximized;
Long term or spillover effects of settlements;
Precedents that mediators help set based upon agree  ments.

Bacow: environmental mediators will need to be

“knowledgeable about the substance of disputes and intricacies of
the

regulatory context within which decisions are imbed ded.” The
mediator

mhust be fair offering equal representations to all parties. “To fulfill
their

responsibilities the environmental mediator willne  ed to intervene
moreoften than other mediation groups.”
skaufman, env. & human affairs
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John P. McCory, “Environmental Mediation— —Another Piece of the
Puzzle," GUT L. Rev. 49, 64-683,710-71, 73-99-1981

McCory reviewed each of the four proposed areas tha  t Susskind
states would resolve the void on accountability. | n his review:

A. Credentialing of environmental mediators would require a code of
ethics be established and followed. A list of quali ~ fied mediators
would be developed. Continuing education and newlet ters could
be established.

B. Links to Requlatory Ag~" P

Governmental and court i ' »quired b ut mediators
would not have to di rtain ethical or procedural
issues.

C. An informed public _ is

D. The mediator should not be held legally liable _ since:
there is no statute, and such a law would remove fl  exibility from
the mediation process.
an enforceable contract may not protect unrepresent ed and
underrepresented parties.

a contract might result in a mediator losing object ivity.
S Kauiman, env. & human afairs

Gerald Cormick in “The Ethics of Mediation Some
Unexplored Territory” unpublished paper presented t o the
Society of Professionals in Dispute Resolution, 197 7

10 criteria mediators should follow:

1. The mediator should be explicit as to the basic ele  ments
of the mediation process.

2. the mediator should foster and protect the proporti onal
relative power relationship between the parties in
decisions regarding entry, strategy and tactics as well as
shaping the agreement.

3. The tactical decisions of a mediator should be base  don
an explicit conscious rational capable of later exp lanation
and evaluation.

4. The mediator must be concerned with enhancing the
a?:m{, of the pames to jointly administer any ag reement
whicl

is reached.
5. The mediators should not permit themselves t() v

to any agreement which violates the basic prinCagg. ><_~

freedom, justice and proportional empowermer
s¥aufman, e & human affis ~

6.| The primary responsibility of the mediator is to en hance the
collective bargaining or other relationship existin g between
the parties.

7. The mediators should promote the ability of the parties to
negotiate joint agreements.

8. The mediators must familiarize themselves with the specific
dynamics of the disputed situation.

9. The mediator must have a concern for the viabil ity of any

agreement reached by the parties.
10.The mediator should keep before the parties aco  nsideration
of the realities of the broader public interest.

Could ethical questions about a mediator result
stalling negotiations on an issue? Worse yet
could ethical questions be used as a tool by

unethical negotiators who claim the mediator
is unethical? s.kaufman, env. & human affairs
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The Mediator with Clou

« Neutrality should be what mediators strive to achieve.
However, neutrality is commonly misunderstood as being
powerless.

« The mediator that is totally neutral is also hard to find
because of personal beliefs, feelings and associations.
Mediation requires strong negotiation skills. Their main job is
to facilitate an agreement.

« A mediator may have a dual capacity when they have the
ability to impose a resolution on the disputing parties.
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Adopted from Timothy Sullivan’s Resolving Developme nt
[ ] Disputes Through Negotiations, New York, Plenum Pr  ess
1984.

Sullivan terms the late Senator Frank Church
a “powerful mediator”
Susskind might have called him” a mediator with clou !

The Gospel Hump case:
1972 lawsuit over the use of Forest Service land in  Idaho.
The Forest Service tried to divided the land into e ight
planning zones
Idaho Conservationists challenged the plan and this action
resulted in saw mills running out of harvestable tr ees which
could force them to shut down.
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1977:
« The Chief of the Forest Service required a study an  d stopped
Planning, further threatening the economy of the re gion.
« The local Chamber of Commerce asked Senator Frank C  hurch to
intervene.
« Church’s clout and his position on the Committee on Energy and
Natural Resources:
« reviews and authorizes the use of federal lands bef  ore the
pending bill goes to a house vote
« helped eventually resolve the conflict between the
conservationists, lumber mills and the forest servi ce.

12



Foothills:
Congresswoman Pat Schroeder
attempted to negotiate between the Denver Water Boa rd and a
variety of federal agencies and conservation groups
stated she was impartial.
the way she voted on issues in the House of Represe  ntatives
would at the very least give the impression that sh ewas an
environmentalist.
+ Following the disclosure she became ineffective as a negoti ator and
left the negotiations.

Congressman Tim Wirth
eventually took over the position as the mediator
did not deny that he favored development.

« Following lengthy negotiations, an agreement was reached between
the parties.

both congresspeople attempted a settlement,
the ethical conduct of each mediator in terms of ho  nesty and

Quick Review

Ethical responsibility of mediators requires:
Knowledge of technical issues involved;
Fairness and an unbiased opinion;
Awareness of knowledge of the participants;
Knowing who may be underrepresented or
unrepresented,

Ability to facilitate the agreement;
Mediation organizational skills;

Diplomacy and tactfulness;

Skill'in keepingi\'/eryone ir'wolved on track
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Questions

Do we really need to regulate, license or
have credentialing for environmental
mediators?

Does a mediator need to belong to an
organization that stresses cannons of
ethical conduct in order to be trusted?

Can laws be established that would punish
mediators for unethical conduct?
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Next Time ...

Negotiated rulemaking
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